or similar device adopted by the plaintiff, registered or not, will be protected against simulation attempted by a competitor which violates the rules of fair competition and does injury to the plaintiff. The theory of unfair dealing would protect all trade-marks against injury, even if wrought by the conduct of a non-competitor, if such conduct can be characterized as a breach of the usages or ethical standards of fair dealing. 4 Under the theory which recognizes the trade-mark as a property right distinct unto itself, the interest of any plaintiff in his property could be accorded protection.
Many decisions may be cited in support of each theory, but the courts have not always drawn the line precisely, and such terms as "unfair competition" and "confusion" have been loosely bandied about in opinions involving neither competition nor confusion within the meaning of those terms under the Trade-Mark Act of I9o5. 5 Dilution might have been a more appropriate operative term. Modern decisions do, however, evidence a trend that gives impetus to a certain modest optimism that our courts will, in the future, do more justice to the nature of a trademark, 6 even though there is little reason to anticipate any greater judicial willingness to accept theoretical exactitude.
A. Confusion of Origin
The usual result of trade-mark infringement is that of passing off the goods of one as those of another. This may be effected because of two types of confusion. There may be a confusion of goods, in which event the ordinarily prudent purchaser would be induced to purchase one product in the belief that he was purchasing another. The defendant's goods are then bought as the plaintiff's, and their poorer quality reflects adversely on the plaintiff's reputation. The mark that generally identifies the source of the goods need not bear the name of, or otherwise identify, the seller; indeed, the purchasing public does not normally know the source of the article. It suffices that the public normally assumes that articles bear-"This doctrine puts greater emphasis upon the so-called unfairness than upon competition. It tacitly assumes, of course, that certain rules of fair dealing are applicable to all, and it does not depend upon proof of a relationship between the disputants which justifies judicial action. By hypothesis, this approach has a general applicability; it is, for instance, always "unfair" to conduct one's business in violation of the ordinary law of torts. In Continental law, the entire corpus of the law of torts is founded upon a general provision against "unfair dealing" (see, for instance, Art. x382, French Civil Code; §826 German Civil Code). The concept of unfairness, however, is chameleon-like; its meaning varies with the many different spheres of life to which it is applicable. Standards of fairness are difficult enough to evolve where the parties are related to each other as landlord and tenant, vendor and vendee, principal and agent, trustee and beneficiary, husband and wife. For the competitive relationship, this author has sought to develop some maxims 'of ethics peculiarly germane to the nature of that relationship. See I CA aLuMAN, THE LAw OF UNFAIR CoME orITION AND TRADE-MARKS §8 (1945) . Absent any relationship between plaintiff and defendant, it becomes even more difficult to establish standards of fairness. It is, therefore, entirely understandable that the courts have had great difficulty in trade-mark cases involving litigants who are not in any competitive relationship. It is probable that the courts would not have resorted to the theory of unfair dealing had they been courageous enough to treat the mark as a property right entitled to protection as such; the latter concept has the advantage of analytical clarity and would eliminate the necessity of passing upon the morality of the defendant. 'See note 2o infra.
ing the same mark are from the same source. From this it follows that confusion as to the origin of goods does not necessarily have reference to the actual source or to the identity of the manufacturer; the public may also conceive of the seller who advertises the goods under the mark in question as the "source." Confusion of business is the second type of confusion. Here, though the goods of the parties are different, the defendant's product is such as might reasonably be assumed to originate with the plaintiff, and the public may then be deceived either into that belief or into the belief that there is some contiection between the plaintiff and defendant which, in fact, does not exist. In either event the plaintiff's reputation is literally at the mercy of the defendant. The varying degrees and types of possible connection are, of course, myriad, and whether any connection will be assumed by the public may well depend upon the custom in the trade, as it is known to the public, whether the custom be recognized by law or not.T In this connection, the defendant's name may create the impression that it is a corporation affiliated with the business of the plaintiff s or a dealer may be assumed to be in a particularly close relationship with a producer, or a service station may invoke a name that falsely identifies it as a branch of a manufacturer.
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While confusion of goods can be evident only where the litigants are actually in competition, confusion of business may arise between noncompetitive interests as well. This is true whether or not the trade-marks are registered. Section 16 of the Trade-Mark Act of 19o5, in referring to "merchandise of substantially the same descriptive properties, "' 10 embraces competitive and noncompetitive trade-mark infringement, but it is not so extensive as to be applicable to cases where the public would not reasonably expect the plaintiff to make or sell the same class of goods as those made or sold by the defendant. Section 32 (1) of the Lanham Act," which replaces Section i6 of the Act of 19o5, is even broader in its application to non-competitive trade-mark infringement; in conformity with Section 2(d), 2 1 the phrase "merchandise of substantially the same descriptive properties" has been jettisoned. This might have its most important consequence where the confusion is not one of goods or businesses but a confusion deriving out of the nature of the mark only.' 3 "Colorado National Co. v. Colorado Nat. Bank of Denver, 95 Colo. 386, 389, 36 P. 2d 454 (1934) .
'In Colorado National Co. v. Colorado Nat. Bank of Denver, supra note 7, it was recognized to be a custom of banks in the United States to conduct affiliated corporations under the same name as that of the bank, except that the word "Bank" is eliminated, therefrom and the word "Company" appended in its place. Hence defendant, not a bank, was denied the use of a name of such character on the ground "that it will lead customers of the plaintiff to believe that they are dealing with a corporation affiliated with the plaintiff. " Id. at 
B. Dilution of Marks
Although confusion of goods and businesses are the more usual results of trademark infringement, they are not the only end-products of such infringement. Therefore, it is incorrect to state that trade-mark infringement is passing off, or that the only index of such infringement is whether or not the purchaser would be induced to purchase the defendant's product instead of the plaintiff's; this has reference only to the confusion of goods, and does not cover all possible cases. Even the longcited aphorism that the law of trade-marks is "only a part of the broader field of unfair competition' 14 has a rather limited validity. Though it is true that the wellspring of the law of trade-marks is the competitive relationship, it should be remembered that there may well be non-competitive violations of a trade-mark, and that in such cases logic should dictate an exception to the rule.
A trade-mark is part of the commercial equipment of a business and it is a singularly effective weapon in the competitive struggle. However, it is only that segment of the law of trade-marks which refers to the discord between competitors that is part of the law of unfair competition. If the defendant uses the trade-mark of a non-competitor, some competitive repercussions may arise. The relationship between the plaintiff and the defendant, however, would not be a competitive one if the defendant, in an unrelated business, appropriated and used the plaintiff's mark to gain an advantage over his own competitors and the plaintiff was injured thereby in his own competitive effort.
There are two kinds of non-competitive trade-mark infringement. The one discussed above involves non-competing goods which are none the less so kindred that the maker or sponsor of one might naturally be assumed to be the maker or sponsor of the other. That might mean that the ordinary industrial or commercial picture suggests the possible future expansion of the plaintiff's business so as to include the article in question. The confusion evident in such a case is confusion of businesses. The other kind of non-competitive trade-mark infringement involves non-competing goods which are entirely different from each other. There is, in all probability, no confusion in these cases at all. Here the use of the identical or very similar trade-mark by the defendant results in dilution of the distinctiveness of the plaintiff's mark.
The gravamen of a dilution complaint is that the continuous use of a mark similar to plaintiff's works an inexorably adverse effect upon the distinctiveness of the plaintiff's mark, and that, if he is powerless to prevent such use, his mark will lose its distinctiveness entirely. This injury differs materially from that arising out of the orthodox confusion; in the event that the similarity between the marks in question provokes confusion, there is an immediate or imminent loss of sales, for the confusion tends to divert potential customers from the plaintiff to the defendant.
Such confusion leads to immediate injury, while dilution is an infection which, if allowed to spread, will inevitably destroy the advertising value of the mark. The uniqueness or singularity of the trade-mark will sometimes be more important to the success of an advertising campaign than the quality of the product with which it is connected. The selling power of the mark is realistically dependent upon its distinctiveness. Indeed, should the trade-mark owner sanction or allow the continued use of marks similar to his own he assumes the risk that the resulting dilution will render the mark generic or available to common use. That, of course, writes finis to the distinctiveness of a mark. The fate of a trade-mark, therefore, may be dependent upon the alertness of the trade-mark owner in guarding its uniqueness and upon the alacrity with which he intervenes against imitations. Dilution may, indeed, be the sole effect of a trade-mark infringement, but it is still problematical whether courts are willing to accept that alone as the foundation for a cause of action. While the probability of confusion is only a test of trade-mark infringement-for by means of such deceit practiced upon the public the infringer injures the business of his competitor-dilution constitutes an injury to the trade-mark by impairing its effectiveness as a selling device; it should be recognized, therefore, that dilution gives rise to a cause of action and should not be relegated to the status of a test of infringement. The wrong involved is not necessarily one affecting a competitive relationship, but is one that does injury to the property right in a trade-markj 5 The theory that dilution can be the sole basis for a cause of action has been advocated strongly by Schechter, who adopted it from the German law. But he attempted to do too much when he advanced the proposition that "the preservation of the uniqueness of a trade-mark should constitute the only rational basis for its protection.""' The American law of unfair competition and trade-marks is too deeply bedded on the concept of passing off to attempt to divorce it completely from the doctrine of confusion and public reaction to the use of the contested mark. It is indeed possible that the fact that Schechter's position was diametrically opposed to the tradition and fundamental principles of the common law was the major obstacle to its general acceptance in this country. Nevertheless, the theory is sound, and, if accepted, will offer a remedy for certain cases where presently there is none, and this without doing violence to precedent and reason.
The Dunhill't and Tiffany 1 8 cases are, of course, the familiar examples of "dilution." In the Dunhill case plaintiff manufactured and sold pipes, the defendant shirts. The famous jeweler Tiffany sued to enjoin the continued use of its name in connection with a motion picture house. In the former case, the court held that Rep. 857 (1948) ) that the concept of dilution can well be related to the concept of confusion of origin. For a recent attack on the doctrine of dilution, see note i supra.
" the defendant, in adopting the plaintiff's name, was attempting to trade upon, exploit, and capitalize upon the plaintiff's well-established reputation and good will, and that the public would be induced to believe that there was a connection between the two Dunhills. In the Tiffany case, where there was some testimony to the effect that the use in defendant's motion pictures of the name Tiffany "caused confusion in [the public's] minds and led them to believe that plaintiff was connected with the production of defendant's pictures," the court decided against the defendant on the theory that "the real injury was the gradual whittling away of the identity and hold upon the public mind of plaintiffs name." In this case, however, the court, though quoting with approval from Schechter's article,' 9 did not accept the dilution theory unequivocally, but adverted to the issue of confusion.
Some recent decisions have displayed increasing judicial perception along these lines, 20 but the optimism they generate is negated by other opinions 2 1 which demonstrate the difficulty of familiarizing the courts with a comparatively new concept. Indeed, one is sometimes strongly inclined to join the ranks of those who clamor for legislative intervention to expedite the overly laborious common-law process of exclusion and inclusion. This author, for one, advocates a federal statute patterned upon a recent Massachusetts statute 2 2 which provides that, in cases of trade-mark infringement and unfair competition, even in the absence of competition between the parties or confusion as to the source of goods or services, "dilution of the distinctive quality of a business name or trade-mark shall be a ground for injunctive The most familiar case of trade-mark infringement is that arising out of the use of the plaintiff's mark or a colorable imitation thereof in connection with the goods advertised, offered, or sold by the defendant. Usually the infringement is effected by affixing another's mark to the product or its container, or by packaging the product in a container bearing another's trade-mark. There is no distinction between the use of a trade-mark either as a merchandise mark, a service mark, or 15 See note x6 supra. a business name. Thus, if the plaintiff's trade-mark is used as the defendant's business name there is a cause of action for trade-mark infringement, notwithstanding the fact that the mark may be used as a merchandise mark by the plaintiff and as a business name by the defendant. 24 One who takes his trade to a business the name of which is identical with or confusingly similar to the well-established merchandise mark of another is doubtless led to believe that he is purchasing goods associated with the well-known trade-mark.
Use of the mark in connection with plaintiff's goods
Trade-mark rights differ substantially from those arising out of ownership of goods. The purchaser of goods does not acquire ownership of their trade-mark. The trade-mark owner may, if he wishes, sell his product to one buyer with, his trade-mark affixed thereto, and to another without the mark. 25 In the latter event, the buyer is not permitted to affix the plaintiff's trade-mark to the goods so bought. Only the trade-mark owner is entitled to identify his product by his mark and he may decide not to do so for whatever reasons he deems compelling.
In the sale of secondhand goods one may display nondeceptive signs containing the original mark. 26 Unauthorized use of such a trade-mark in the secondhand dealer's business name will, however, be enjoined, because of its deceptive tendencies 2 Altered or reconditioned goods may be sold as trade-marked articles if the facts are clearly brought to the attention of prospective purchasers. In such cases the defendant may sell the article with the mark of the manufacturer on it, but the word "Repaired" or "Used" must be stamped or baked on the article in a contrasting color so as to be clearly and distinctly visible; a clarifying general statement on cartons and containers and on selling and advertising material may also be required 2 8 But if it is possible to obliterate the trade-mark at small cost, as, for example, in the case of burned-out electric lamps, the dealer must do so. 29 If a dealer advertises as "reconditioned" articles which he has only cleaned or repaired, the trade-mark owner may sue for unfair competition. 
Replacement parts
It is beyond dispute that any manufacturer is entitled to make repair parts for an article not manufactured by him if those parts are not patented by the manufacturer of the entire unit, and being so entitled he is also permitted to announce the fact that his wares are intended as spares or replacements for the main article. In other words, "it is lawful for one manufacturer to call attention to the fact that the repair or renewal parts as made by him will fit into the commodity which is manufactured by another." 31 He is therefore entitled to protection against the prime manufacturer's "quite natural desire to draw unto itself, if possible, the exclusive right of furnishing repair parts to its patented machines. The consummation of this purpose, however, no matter how natural on the part of complainant, or how devoutly wished, would, in the end, result in the upbuilding of such monopolies in trade and business as would not be welcomed by the purchasing public." 2 Conversely, it should also be recognized that the manufacturer of the main product may be desirous of protection against the inferior quality of such spare parts made by another and intended for his article. The superior workmanship or quality of materials put out by the main manufacturer may sometimes be compensated by the higher price paid to him, but, in most instances, standardization of goods has led to a levelling of price. Therefore, subject to the limitation that he must not unjustifiably disparage his competitor's product, the original manufacturer can resort only to publicizing a caveat against any substitutes offered by others not under his supervision or control.
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To what extent the manufacturer of spare parts is entitled to use the trade-mark of the prime manufacturer of the entire unit, without infringing upon the latter's rights as the trade-mark owner, is the basic issue. Such a trade-mark use can have a twofold effect: the public may be led into the belief that the repair parts offered by the second manufacturer originate with the prime manufacturer of the unit, and the trade-mark of the latter may, by its descriptive use in the advertisements of the former, be either diluted or converted into a generic designation of a merchandise type. Courts are, therefore, alert to impose upon the maker of the parts the duty of avoiding any representation that could lead to confusion or dilution and also the duty of advising the public unequivocally that the parts offered by him are not made by the trade-mark owner. , discussing an exclusive-dealing arrangement and a tying contract: "The open market not the court should be the forum for the presentation of claims as to the merits of tied articles. The lessees are quite capable of judging for themselves in an atmosphere of competition whether or not rivets of one manufacturer will work in the machines of another." Therefore, an injunction will not issue against the defendant if he merely states that the articles he offers are patterned upon the type of the article also manufactured by the trade-mark owner and are designed to fit into the main article; he may adopt a "collateral" use of the-trade-mark, but he may not use it conspicuously as a catchword 4 He is by no means allowed to place the trade-mark of the original manufacturer on the parts, since this is a representation to the ultimate purchaser of their origin with the plaintiff. 35
Advertising substitutes
Such terms as "substitute for, .... made like," "similar to," or "as good as" the plaintiff's trade-marked article, though they would appear to be innocuously descriptive, are sometimes expressly designed to capitalize upon the selling power of plaintiff's mark. If the plaintiff's competitors are permitted to refer thus to his mark, he will be powerless to prevent it from becoming generic. Any such trademark use by competitors necessarily involves dilution. Only those words in common use that are genuinely descriptive, irrespective of whether they have always been so regarded or whether they have so developed, can be adopted with impunity. The use of such phrases as those mentioned above in effect hitches the plaintiff's horses to the defendant's carriage. Thus, for example, a defendant was properly enjoined from using such phrases as "Introduced as Protargol," "Introduced as Veronal," and even "Veronal Equivalent." ' 6 It does not require a very penetrating analysis to perceive that there are at least two cogent reasons for outlawing such a representation. It is patently incongruous to allow a defendant, in competition with the plaintiff, to capitalize upon the plaintiff's own advertising device. It seems only fair that the defendant should be required to bring his product to the attention of the public by means of his own effort and ingenuity. Secondly, by such representations the defendant is impliedly comparing his article with the plaintiff's, and he is moreover acting as a judge in his own cause.
With respect to the rule of necessity, it is conceded that if the word adopted by the defendant is legitimately descriptive, or if the trade-mark of the plaintiff has a s" An advertisement for razor blades, declaring that they "Will Fit Sha-ve-zee, Gem, Liberty, EverReady, and other razors," with those names in large type and the phrase, "and other razors," in small print, has been enjoined. "primary meaning" of descriptive significance, or has become the accepted name for a method or system, the defendant will be allowed to include it inconspicuously in a sentence; trade-mark use, however, is not permissible in any case. A defendant is confronted with the same problems that confronted the plaintiff when he first entered the market, and he is to be put to the test of advertising his craftmanship as successfully as did the plaintiff and by his own devices.
Repacking, rebottling, and resale of bulk goods
The defendant infringes upon the plaintiff's trade-mark not only when he attaches to his product the same or a confusingly similar mark, but also when he sells, without authorization, the plaintiff's product with its trade-mark, after repacking, refilling, or rebottling. In the leading case of Prestonettes v. Cory, 7 "Mr. Justice Holmes lent the prestige of his great name to a doctrine that does not appeal very greatly to the sense of fairness of the ordinary man and that has been critically analyzed by experts in the field.". '
'
The facts of this case are as follows: The defendant bought the plaintiff's "Coty" face powder and "L'Origan" perfume, subjected the powder to pressure, added a binder, and then sold the compact in a metal case to which the plaintiffs mark was affixed. He also rebottled the perfume, and sold it in smaller containers bearing the plaintiff's mark. The Court of Appeals granted an absolute preliminary injunction against any use of the plaintiff's marks except in connection with the original packages. The Supreme Court, however, reversed, grounding its decision upon the defendant's rights of ownership and his privilege to tell the truth. Accordingly the defendant was permitted the use of the following legend on the labels of the rebottled perfume: "Prestonettes Inc., not connected with Coty, states that the contents are Coty's (giving the name of the article) independently rebottled in New York." Similar explanatory provisions were ordered in other cases. 3 9 With respect to registered trade-marks, the Lanham Bill suggested protection of the trade-mark owner against repacking and refilling only if the product, its package, or its container bears "notice that the goods may be resold only unaltered or in the original package or container." This provision was finally eliminated on the Second Circuit Court of Appeals interpreted its decree in Coty, Inc. v. Prestonettes, Inc., 3 F. 2d 984 (C.C.A. 2d 1924): "It is true that the appeal was brought by the plaintiff, who sought even, broader protection, and that the defendant in that litigation raised. no objection to the form of the decree; consequendy our decision was not an actual holding that a repacker or rebottler, whose label refers to competitors' products, must state the percentages of those products which have gone into his compound. But we think such a requirement entirely reasonable. Buyers ought to know how much of the Coty perfume they are getting; that is a reasonable protection to plaintiff, as they may buy on the Coty name, and it is no burden on the seller, if he is honestly trying to sell the compound on its own merits." The Third Circuit Court of Appeals followed the Supreme Court in Bourjois, Inc. v. Hermida  Laboratories, xo6 F. 2d 174 (C.C.A. 3 d 1939) . the ground that the courts alone should decide whether and under what circumstances such practices constitute infringement or unfair competition.
II PROTECTION AGAINST THE TRAE-Mit~m OwNER
A. Free Use of Descriptive Designations Unless the mark is a meaningless, arbitrary, or fanciful word, a mark evolves out of the transformation of common words or pictures from their general or primary meaning into a trade-mark of secondary meaning or out of the adaptation of primary meaning to a trade-mark use. 40 In many instances the secondary meaning of a word may be more cogent than its primary meaning; indeed, a secondary meaning may be sufficiently strong to dissipate any primary meaning the word may once have had. Therefore, competitors of the trade-mark owner will be tempted to adopt. the secondary meaning, and it may sometimes be quite difficult to avoid the prominence of the secondary meaning without extraordinary effort. Courts have, therefore, established three basic indices of fair competition. First, no competitor is allowed to claim the right to use the word in its primary meaning if it is clear that he does so in furtherance of unfair competition. Second, a competitor's use of a word in its primary meaning constitutes unfair competition if it is likely to provoke confusion, unless, of course, such a use is dictated by patent commercial necessity. Third, there is imposed upon all competitors of the trade-mark owner the affirmative duty of taking all precautions reasonably necessary to avoid confusion. It is within the court's province to determine whether the particular usage is referable to its primary or secondary sense. 41 The former is non-trade-mark use, i.e, a use designed to inform the public that the article is of a particular quality or origin. The other is trade-mark use, i.e., a use which is patently calculated to call the public's attention to the symbol of the advertised article. Trade-mark use is, analytically, a catchword use. Only a conspicuous position invites public attention. Thus, even a single word prominently placed and flanked by the dress of an article, as distinguished from the use of the same word in a sentence, amounts to a trade-mark use. "Bestyette," for example, is sufficiently distinctive as a trademark when contrasted with such a sentence as: "These rain capes are the best yet made," or "Best Rain Capes Yet Made," or "Best Yet Made. '42 The law has been summarized thus: When the word is incapable of becoming a valid trade-mark, because descriptive or geographical, yet has by use come to stand for a particular maker or vendor, its use by another in this secondary sense will be restrained as unfair and fraudulent competition, L 508 (1872) , the Glenfield Starch case, Lord Westbury said that the name of the place "Glenfield" had become a trade denomination for the plaintiff's starch; it no longer had its ordinary meaning, and, in connection with starch, had acquired a peculiar secondary significance.
' Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276 (19o6) . a New York Mackintosh Co. v. Flam, z98 Fed. 57, (S.D.N.Y. 1912) .
and its use in its primary or common sense confined in such a way as will prevent a probable deceit by enabling one maker or vendor to sell his article as the product of another.
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In language broad enough to provide against all loopholes, Section 33 (b)(4) of the Lanham Act declares that a use is free only if it is "otherwise than as a tradeor service-mark" and also if it is made "fairly and in good faith ." 44 Where the defendant seeks to justify the use of a common word by the argument that he needs it to tell the truth simply," courts have evolved a measuring rod to test whether there is an "unnecessary use" by the defendant. 4 0 In judicial opinion, the concept of necessity is evoked not as a standard of legality, but rather as a test for an illegal intent. It is the reverse application of the competitor's affirmative duty to take such reasonable precautions as will avoid confusion. If it is evident that there is no real necessity for the use of a particular term, because there are others of equal effect and in common use, 4 T or if the defendant cannot offer a reasonable explanation for his particular usage, there then arises a strong presumption that it was born out of the intention to further unfair competition. 48 The burden rests with the defendant to justify his use. It is his task to convince the court that he has a right to that term and that his right has been exercised with reasonable regard and respect for the rights of the trade-mark owner. 49 B. Defendant's Use of His Own Name "The right of a man to use his own name in his own business is part of the natural and inalienable rights guaranteed by the very first clause of our Constitution, without which the right to acquire, possess and protect property would be of : "It is unnecessary for the subsequent trader to use such terms in such a manner as to give his goods the same short name in the market as that of the prior trader's goods, for it is easy to use such terms in some other honestly descriptive way without injury to any right of either party." "A stamp with the words printed in straight lines would identify the defendants' goods as easily as the oval stamp. Granted that the oval form is in common use, the straight is equally common, and was, in fact, used formerly by defendants and complainants alike; and when the proof shows, as it does, that after the complainants adopted the oval form the defendants adopted a stamp resembling it, when they show no good reason for such change, or any reason at all, except that, being a common form, they had the right to use it as well as complainants, and when we find, as we do, that there is a resemblance between the two, and no reason appears for such resemblance, except that it was calculated to d(ceive, we must conclude that it was adopted for that purpose. " " little worth." 50 Therefore, as a rule, the right to use one's own name in a particular business has not been denied merely because another,' similarly named, is already so engaged under his name. In the Waterman Pen case, Mr. Justice Holmes declared: It now is established that when the use of his own name upon his goods by a later competitor will and does lead the public to understand that those goods are the product of a concern already established and well known under that name, and when the profit of the confusion is known to and, if that be material, is intended by the later man, the law will require him to take reasonable precautions to prevent the mistake. 56 The extent of that duty to take such precautions is limited by the defendants allegedly "sacred and inalienable right" to the use of his own name in business. Courts have leaned heavily upon the type of explanatory phrase which presumably distinguishes the defendant by the declaration that he is not connected with the "original" or "genuine" bearer of the name,, 7 and that which distinguishes the plaintiff by the announcement that the defendant is distinct from, and has no affiliation whatever with, him.
The books are, however, replete with other cases, in which the results were even less satisfactory than those in which the inclusion of an explanatory phrase was directed. It has, for example, been held sufficiently distinguishing if a word describing a line of business, the first name, a second family name, initials, or even a suffix, is added to the famous name, or even if the defendant merely avoids a plural or possessive form of the name.
The Chickering and Perkins cases point the way to a more realistic resolution of the thorny problem presented by the family name. In the Chickering case 0 s the court ordered the defendant to adopt a uniform and fanciful name, such as "Acoustigrande," for all its pianos, while permitting the use of its own name, in smaller type, merely for the purpose of indicating by whom the pianos were made. Thus the court recognized and protected the exclusive right of the plaintiff to the secondary meaning of the name and still allowed the defendants to "use the common word in its common meaning." 9 In the Perkins case, 6 0 the court enjoined the defendant from every trade-mark use of the name Perkins, but allowed the defendant to use the firm name H. K. Perkins & Co.
The law differs with respect to corporate names. The choice of such a name is the result of a deliberate act of the incorporators, and there is patently no commercial necessity to justify the adoption of the name of an individual. 0 " "The name given to a corporation is an artificial and impersonal thing which can be selected from an entire vocabulary of names." 02 Therefore, the rule that one may use his own name in business even though such a use would prove detrimental to a previously established business cannot be invoked to justify the use of a corporate name of which an individual's name is a part.
The same line of reasoning should be equally applicable to partnerships."
